
R. 

,?crtiss 1111: Iboar(1, the intl i ialry stales l t iat  cable inotlcin frarichisc tees ;ire 1101 warranled, 

'The Industry Argiimcnt on Fccs Is I'reclic:itcil o n  :it1 Error o f  Fict. 

86 
(15 tliciw i s  1 1 0  ;Itlt l i~ionnl physical burden u t i  Ihc r ight-of -way.  Yet, there is  lillle clabomlion on 

x i  

I i ic  Imcc i t I  ofgrvsh rcvcniics Iroin the service. While most local  governn lents  consider thal 
a i r t c ~ u i i ~  to be lcsh 11r;iii acccss to tlic right-of-uay i s  \ \or lh ,  i t  \vas ;icccpletl as it compromise. 

We ~ i o t c  here Ih;lt s o  long ;IS c:iblc inotlcin service wiis a cable service, the maximum fee was 

S/i 
(~ ' on i i t i en l s  o f  C'ltarler a t  2 1-22; C,'oniinents of  AOI. 'I in ie  Wai-ncr a1 14-1 5, 26: Comments of  

~ ' ; i I ~ l c ~ ~ s i t i i i  :II IO; C'oinmcnls ol'NC''1'A ; i t  37; Cumnicnls ciI'('ornc;ist at  3 I; Comments of A'f&'l. 
,I1 1x-39 

8 7  Id 

,Sw Aiidrr\v ,\2fllcrhach, I h v i d  Kanclolph, "'The Impact ot Cable Modem Service on the Public x x  

Illglil 0 1  Way." lune 2002 (the ''CI'(: Iteporl") ;iltachetl to oiir initial cornmciils as Exhibit Ci. 
S w  r t l s o ,  1;. S;iiitlino, Exec~ r t i ve  Ihrector Networking ATM' I  Hro;idb;ind, "Preparing the 
I(ro;idh;ind Nclwoih l o r  the 1 .aunch o f  Advanced Interact i c e  Services'' Engineering and 
Opcrsiiion;rl C'onslderatioiis I'rocccdings Manual, C;iblc 'IF:(' 2001, at 2 1-55 (discussing network 
iirctiitcctiirc ch;ingcs riccess;iry to de l i ve r  ittlvnncetl services, Irlclutling nred for IJIOTC rt'liim 
l~;tnil\vdih. incrciistd fiber counts. :itlclilional noles, and [or exlentling fiber IO i l ie  hvmc); S. 
l!ciliiigtoii. -'Str;itcgic t I K  Migration and IP-Bnscd Multiservices." Proceeding Manual,  Cable- 
I'I'C 1001. ;it 40~3, 404 ("Nclwnrk llpgrndes to two-way plant are prcrcquirite I lor tlelivcry of 

c:ihIc i i i i x lc i i t  scr\.icrI.") 
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.I Y:r~sko, " l lnlocking the 1~'r i l l  I 'olcnrinl ol't lFC~' Networks with Integrated IP  T3rontlband 
Services," t'rocccdiiigs Mniiiiiil. C',iblc I 'LC l x p o  2001 (May 2001), :it 179. "Small ; ~ n d  Medium 
husincss (5  to 100 cniployecs) w i l l  i~epresen~ 3 signitic;inl market opportunity tor broadhand 
service providcrs . . . [Clnblc i s  \vei l  pcisitiontd to serve this scynient with n wide array of new 
scrviccs . . ( ' i irrcri~ arid fitturc Jitirrnct ,t\pplicalioiis and Serviccs will coniinrie 10 s i r ea  the 
prchibi l i t ics of toclay'.: Ihrciatlhniiil nclwiirking." /,/. 211 179-80. 

9 I 

1) 1 
~'vlll~l1clits Ol'/\i,O,\l' ;It 33-40 

( ' o l l l l l l c11 IS  OI'/\l,O~\l) ill 10-47  
0 i 
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I). c'ccs ('annot llc ,\voicletl hy i lrgt i ing that They Are  T a x e s  o r  "Rcvcniie 
Producers." 

'17 1Fr;inchisc fces are t i o t  ;I hiit :I form of rcnl. 11s noted cvcii by m a n y  in thc industry. 

'> x i h c  piii-piwic o l a  franchise fee i s  to prob8ide coinpensation l o r  IIX oll l ie r ight -of-way.  

i i i t luslry x k s  the Coiiimissioti io  ir1.pci11 i t s  m o r  iil ihc I)nllas franchise fer casc, t iamely, Ihat 

I i ic; i I  govcniment's h.anchisiirg is akin Io imposing ii I:ix. I h is  concept \vas rejected by the Fifth 

( ' trcutt ,  ;itid the error should not bc rcpc:itt"l. "1-ranchisc rccs are not ii lax, howevcr, hut  

I'hc 

nt i i i l ly  R form of rent: the price p:iid 10  rent iisc u f p u b l i c  right-vf-w;tys. S r y  c g ,  ('icy o/S/ 

/ . o i t i . \  v M/c,,\/ern Onion Tralcgrriph ( ' 0  , I4X  US.  02.  37 l L l 3  3x0  (1893) (noling that the free 

p i d  10 ;I in i tn ic ipn l i ty  for thc use t>l ' i ts r tgh ts -of - \~ ; i~  wcrc rent. lmt a tax); I'crcijc I'cl. & ' / k , /  
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I ' o r  the siiiiic rc:iso~is, lliosc coii i i i ienters tliat nrgrrc lhnl h i nch i se  fees ar-c "reventie 

protlucc,rs" colnplelcly i i i i s s  Ihc  point."" I.oc;il go\criiinciits i i i i is t  bc prcp;iretl f o r  a n y  

cnicrgcncy - ii:iIi(~iiil, rcgional o r  loc:il ~ and Ilic rii;inageinenl, co i i l ro l  and inain1en;ince clf the 

prihlic r igh ts -o t -w iy  are c r i l i ca l  lo the n: i t ion 's  c lncrgency ni;in:igciiicnt byslenis. 111 ntltlition, i t  

is clc;ir Ihiit iill for ins o fco in i i i un ica l io i i  IO our c i i iLc i is  ;arc of pir:r i i ioui i t  conccrn whcii ii crisis 

occiirs. and the llict tliiil 1oc;iI governmenls iisc some of these fiintls fix thc prov is ion or 

coinnritriic:i~ions \vi111 ci t izcns shoiiltl 1101 bc overlooket l .  In any c:ise; the c la im that rrancliise 

Ices yield rict r evc i~ i i c  has no faclual slipport. Mun ic i pa l  govcrnmeii ts expend hundreds or  

hi l l ions of tloll:irs ;I year on strcct construclioii m t l  repair. I'he ni i io i int  collected in  riglit-ol'-way 

rents th ies not crimc closc to pay ing  a11 ofthcse costs. 

Hul cvcii 1 1  franchise fees do generate net rcvciiiie, nolhiiig in tcder:il law precluclcs lhnt 

rcsull. l l i c  h c t  remains thirt .  Froin :in econoniic pcrspcctiuc, 1oc:iI governmenls have ;I r ight  10 

c1i;irge rcnt and cable motlcm sercice providers do no1 want I o  pziy. 

E. 

I'he Interiict T;ix Freedoin Act (the ''ITFA") pennils die i inposi t ion of n tianchise fee on 

cable moJcn1 service~l '"  Many indust ry  c immcnters  argue that ii l"r;inchise fee LV~IIICI violate [he 

Industry Reliance on the Internet Tax Freetlom Act is Misplacrd. 

rhcy come io this conclusion eithcr by  i i o l  i nen l ion ing  Ihc p rov is ion  o l ' the 1'WA that ).,.I;,,, 101 

expressly excludes li;iiicliise Ices. or  by arsi i i r ig t ha t  a Ccc on cable nicideiii scrvicc would 



( X )  ' I ' i l Y G  

( I \ )  111 geiiernl --'I'hc i c ~ m  ' l x x '  i i icms~ 
( I )  iitiy chitrgc irnposed by any govcrnrncnlal  cn i i l y  lor tlic 

purpose 0 1  gcner;iling revcnues for  g o w ~ " c r i t a l  purposes, and i s  not ;I  

l'cc i i i ipoictl lor ;I spccilic privilcge, service, or benrt i t  conlemccl: or 
( i i )  l l ic in ipos i t io i i  n n  n seller o l a n  obl iynt iun to collcc,i ant1 IO 

ic r i i i l  to  ii giivci.tinicnlal cnli ly any sales o r  tise liix imposed oii ;I hiiycr by 
;I govcrruncnl;il c i i l i iy .  

I ~ ~ u c c p ~ i o i i . - - S i i c l ~  i c rm  does not include any franchise tee or 
similar fcc ~iiipnscd by ii Stnlc or local franchising ;iuthorily, pursuant 10 
scci i ln i  (1?2 or 0.53 olilic C'oininunications A d  o f  1934 (47 1l.S.C'. 5.12, 
.57.\). or m y  oilier ICc related i o  obligalions of  telccoininunicatioris carriers 
tindcr the C'c~inmiinic,iiiuns A c t  o f  1934. 

(I)) 

~ ' t r i i~ rcss ion; i l  d i r cc l i \ c  i s  clc;ir 

inc:ining ol. t l ic I I'l,'A, or in  ; i ny  oIIicr Aci. lor ihiil inattcr. 

lr i t i ichisc Ices 011 cable niodein service are not ii lax \riIhin the 

IO? /I1 the tinie 11'1 A M';IS writien, cable 

ti iodcni scrvice xr; covcrt'tl hy IIiesi. scctioris 'l'he ;iiiihors o f l F I ' A :  l i ke  1111: Ioc:il governnicnts 

done. 011cc :rg:tin, I hc  cable in(l i istry i s  iiskiiig  lie Conimission in preempt \chcre Congrchs 

prccitipl. the ( 'oir ini ission 1i;is no po\$cr to t lr i  so.  Tlic i i i t l i ist i~y's need to cite \vliolly ine lev i i i i l  

provisio~is such irs i l ie l'l.FA wrvc tnercly ki cmphns ix  the intellecttial poveriy o l  the c x c  for 

prcernplinii. 
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I\' .  I ~ t b ~ N C ' l l I S l N C ~  lib:OIIII<EMEN'TS SHOCILI) APPLY TO C A B L E  MODEM 
s 1;: I <  v I ( 'E. 

I~Iic iiiilusiry cuininciitcrs niake ilirce h x i c  xgumcnts against h e  franchising of cable 

inodrni sclvicc. l,'ir\i. i h c y  :rrgiic b t  Ioml 1r;mchising auihoriiy is hiscd Lipon L I S ~  0 1  ilie rights- 

o l ~ w i i y  ;Itid l t iat  Ibccnuc c;iblc niot lcm scrvicc ~ i l l c g d l y  docs no1 consiiiute nn ntltliiional llsc or 

impose iiri  adtliiional burdeli. there is no basis lor lr;mchising.'06 As explained h o v e ,  illis 

:irgiimeni is fatally 1I;iwcd hccnuse il dcpcncls on the t'nlse assumption that there are n o  

iiiflcrcntes in tlcsign a id  consirtiction bctwccn systems capable of providing cable inodem 

service a n d  systcrns i h a i  can ol'fcr on ly  cable servicc. See trl.so CTC Report and Supplcniental 

(''I.<: Kepori, a\\;ichctl l ierelo :is I:uhibii I ) .  

Second. niaiiy indusi ry  coiiiiiicntcrs try 10 argiie tha t  [he Cable Act iiselfpreempts local 

governmenis from franchising intormalion scrviccs, rclying primarily on Sections 62 I and 

021 l o '  'i'Iicsc sections c~o r i o t  ; ipp~y,  21s t ~ i s c u s w c ~  IXIOW. 

'I ' liinl, ihe intlnslry c1;iiiiis Ihat exisling cable Irmchises provide all the nccesnry 

mihorimtioii io conslrtict ;tnd iiiaiiitain Ihc lacililics necessary for cnblc modem service. thereby 

eliminating the necd for  furhcr regillation. I O R  Furihcr. they argue, any attempt Io franchise 

See Comment of Cox Cominiiiiic:tlions at 45; Comments of  AOL Time Warner ai  14-1 5 ;  I116 

C'oninlenis o E N C I A  a i  47-48; Coniinenls 01' Arizona Cable Telecomm. Ass'n. cI 01 ai 14; 
('omincnts ofAT&T at 38.  

('oinments ofC:ox Cominunications ai  47-48: Commcnts of Arizona Cable Telecoiniii Ass'n. I l l7  

r /  rr l  ai I .5; ('oinnienis o f  AOI,  l'iine Warner ilt 27; Co~nrne~~ts  of AT&T a i  34, 37-39. 
i i i x  

:Iss'n. e l  (11  i r i  1 4; Cornments of NC'TA at 47-49: Comments of Cablevision at 16; Comments of 
( ' o x  C'oininiinic;itions ; i t  42-45 

(~'oniineiit.~ o f  A01. Time Warner n l  1-1-1 5 ,  26; C'ominents of Arizona Cable Telccomm. 





( i Z )  l l i i i t  the safety. f l inctioniny, antl  appe;ir;incc ofthe property antl the 
cvnvcnicnce and the s a k t y  ofor l i r i~ pcrsons no1 be x lvc rse ly  allccted by the 
inslal1:ilion or cons t r i i c~ ion  ol facil i t ies necessary for a cable system; 

( 1 3 )  t1i;il the cost of thc ii isl i i l l i i l ion, coi is lrucl ioi i ,  ciper:irion or removal o f  such 
kici l i t ies be borne hy  the ciiblc opcra lo i~  o r  subscriber, o r  ii combinat ion of 
holh; ancl  

(( ' )  th;it the w m c r  o f t l i e  property be j t ist ly conipensa[etl by  the cable opcrator for 
;iny tlainilgcs c ; i i~sed by  tlie in!,lalliili~xt, con\trucl ion, operation or removal  of 
such facil i t ies b y  the C;IIIIC operator. 

I'Iic Icgisl;itive history o f  [he IO84 A ~ I  I'tirtlicr supports lhe poinl that Section 621 (a)@) 

\ t i i s  I,n;icIcd siniply to ciisi irc t h a ~  tlctlicatctl c:iscnienIs could IX t~sccl 10  provide cable service; 

Suhsccl ivn 621 (;1)(2) spccil ies Ih;il any franchise issued 10 ;I cable syslein 
; i ir lhorircs the conslrirclion 0 1  ;I cable sysleni over publ ic  r ighls-of-way, and 
tlirough easeinenls which l iavc Ivxn (Icdiciitcd lo coinpntible tiscs. ' I lk would 
i t it lude, l i ) r  example, ;in e i i s e i i i c n ~  or r i g h - o l - w a y  (Icdiciiletl for eIccIric, gas, or 
otlicr i i l i l i t y  transmission. Such i ise i s  subject 11.1 lhe slanilards set forth i n  Section 
id?(I>)( I(A), (D), a n d  (C). C'onsiclcriirion shotiltl a l w  be given lo  Ihe ternis and 
condit ions under wh ich  other parties wi th  riglils l o  such easements and rights-of- 
w;ty makc iisc o f  Ihcni. Any private ;irraiigenienls which seck lo restrict a cable 
riyslcin's iisc of such easenients or r ights-or-way which have been granted to other 
i i l i l i t ies  ;ire in  violiition of  l l i is  'icclioii ;ind not cnlorcc;iblc. 1 I O  

I Ihc i i i t lus l t~y co i i i i i i c ' i i l c is  sci /c on  the reference lo "cable svslein" in the first l ine of (he 

s[;ilti[c :tiid ignore the rcsl o f  Ihe scction. 'rhc section is clc;irly ;I slalemcnt of what property 

( 'ongt~t~ss dccmctl v+ithin the scope u f u  lraiicliise. oncc grantecl. and therefore, what propcrty 

~:oit ld 1)c cicculiecl by ;I cable operator oncc it rcccivc(1 il I 'rmchise. It docs not inean that 

grai i \ i t ig :I lranchise tu huiltl a ciihlc system prccludcs other local gobernwent requirements and 

1iniiI;iliotls. N o r  tlocs i t  grant thc r ig l i l  to iisc lhc r ights-or-wi ly i n  any may a n  operalor might 

In , i ( ld i~ ion .  parties to i1 li-;inchisc coi i lmcl  c a n  agree to limit [he scope o f a  tranchise by 

agrccirienl. w i th  thc understanding Ih;il adtli1ion;il aulhorirat ions may be obtained h e r .  'Phis i s  

Iprct:isel~ llic incliistry's Ipr;icIicc. 





p:iriil IcI o r  :in;ilngciiis rcq i i i rcn ic~i Is  rcgnrtl ing in fomiat  i o n  scrvices L V O I I I ~  ;ippenr i n  Seclioii 

0 2 I ( b )  or , i t  Ic;ist cIscL\Iicrc in Scction 621. In <hart, i I S c c t i o n  6?.1(ii) npplicstat a l l  i t  does r101 

l i h t l  Ir;iiirliisiiig ~ a i d  ii Iociil govcni i i ient h a  broad ai i lhori ly to adopt franchising 

ic(l i i irci i ici i1s icI;iIcd 1 0  tnli inii i i t~~iti scr\ iccs. ,+e Otr/ /o .s  v. K C ' .  105 F'.3cl 14 I ,  148 (51h Cir .  

I 00'1). 

W i l l i  respect IO Scction 62J(h) tlic sitiiic :Irgiimcnl applies: iI may be that a cable 

Iraiichisc 1ii;iy no1 co i i ~ i i i i i  rcquircnicrii'; for i i i forn in i io i i  services, btit t ha t  does not mean some 

I l l  othcr Irancli isc r n a y  not. 

cst;iblishing rcqriiremcnts in ;I rcclr~cst lor proposals (or a cable franchise; i t  does not by i ts  lcnns 

I i r ix lu t lc  ;I separate lriinchisc. I n  f x t .  Section 624(d)(2) allows a Ironchising ;iuthoriiy to enforce 

rcqiiirerr~ents for ktci l i t ies iiiiil eqii ipnicnt iind for hrci;lti categories ol"o1lier scrciccs." S o  

Scc~ io i i  624(h) i s  not :I bar to an l t i t o r r i i a t i m  sewices franchise. 

I~i i r thermore. the p r o h i b i l i o ~ i  in Section 62J(b) refers only to 

N o r  do the intlustry'.s ; ~ r g ~ ~ n i c i r t s  t l c i ~ l  w i th  [he I'iintlainental prohlcm th3t the Commission 

I-iced in thc OVS appcal, / h / / l i \  v / . ( I  '_ 165 1:.3(1 341 (5th C i r .  1999). l ln lcss there is an 

express prceinpt ion o f  Ioc;il franchising i i i i ~hu r i ( y  i n  ihe Commiinic:ttions Act, tha t  authority 

reiiiains. C'ongress inl ist make  i l s  intention "clcar ;ind nianifest 1 1  11 intends 1 0  preempt !he 

triidilion;il powers of  the States. /:'nX:lish 1: ( ; ~ m  h'lw C ' o . ,  496 1J.S. 72, 78-79 (I9OO). 7he 

power to Ir:incliise the iise ol ' thc r i g l i ~ s - o l - i ~ a y  i s  n traditional power o f  local govcmment. 

,. . .. 



Sc.ciioi>s 62 I i i n d  (124 coi i tai i i  in(, cleiir ;ind ni;inili.st i i i i c n t i ~ n  to  prcempi  t ranct i is i i~g auilloriiy 

o\jcr iiilorincition sciwiccs. 

111 ,I related argiirnent, ( 'harrcr mnkcs the simpl is t ic  assertion that "LFAs may fraiichisc 

,.II? sys tc i i i s  h i t  1101 scrviccs 

i t  N o h i i i g  in the C'ahle A c t  reqii ircs i w i n i i c c  o f i i  lranchise that perini ts the franchisce IO 

provide a n y  x r v i c c  whalsocvcr; a n d  i l ' t l i e  operator clciiiniitls i i  franchise to prov ide mu l t ip le  

wiwic,cs, thcn tl ic operaror ci i i i  hc icqiiircd io piiy l'ces, and be subject to lawhil rcgutations 

~ i w ~ c i ~ i i c ~ l  wilh those scrvi  'I l ie key c a \ ~ . s  cited b y  C'liwtcr do not apply  to the s&pc of 

rcgiila~ion of inlbniiation scrvicrs iiixlcr ~ 1 ' 1 1 l t .  VI: iii(IcctI, Ihe pr inc ipal  case Chartcr relies on, 

( ' i iy  r!/ 11cw York v 

hy 1 5  years. 111 i l ic olhcr  c a w s  rslit-(I o n  hy  ('li;jrtcr, t l ic courts read the statutory t lcf ini l ior is of  

"ciiblc r>pcr:itor" ;ind "cable systci i i" i i i t r ro \ \ Iy  ant1 l i teral ly.  in ways that l i in i le t l  the ~qqdic; ibi I i iy 

o1~'I'iil.c V I .  1'0 the cx Ic i i t  I t l i l t  t hLy  s;iy ;ii iylIi~ng ;iI~oiil sllcgccl "t luplicalive" Pranchise 

rcqii ircnicii is, we t lci i ionsiraie elscwherc 1 1 i i i 1  l l ierc is  110 such dupl icat ion. Furthermore, 

( 'hnricr's c x c s  ass~i i~icd ~ l i c  cx is tc i im 01an ii(lc(liiiiit' rcg i i la tvry  structure. For instance, in llie 

c ~ h c  ol.vi t lco dial toiic, the ~ ' o ~ n i i i i s s i o r i  1i;itl expressly h e l d  that viclco dial tone was ;I coiiiinnii 

Ciiri-iTr service. and the court iipheltl the tlcciuio~l to prcclut lc vi t lco dial lone providers rroin 

gel l ing cable i rancl i iscs becziuse o t  11ic c.yislciice i i i id appl icabi l i ty  of common caKicr  

regillation. 

rlit. C'oir im~i i i icat ioi is Act does not lay t)bt ;i schciiie h r  rcg!ilatioii of in formot ion services. There 

i s  110 iitlc o t i l i c  A c t  t levotcd IO itiosc scrviccs. I'lic cl io icc is  instcad between allowing local 

l.tii: prohlcm w i th  this i irgrinient is lhat ihe statule docs not support 

'om/c,/. l m  , 203 N. Y S 2tl SO0 ( N .  Y Sup. Ct. I968), pretlutes Ihe Cable A d  

I 1 3  Iii  his case, l l i e  choice i s  iid ber\vccii two tl if lcrenl regulatory scheincs. because 



A s  ii rclntetl poinl, ,401, 'I ' i i i ic W:iriier mg1ic.x 11i;iI w i n e  Stiires do n o t  mit l ior ize 

I II ii i l i ir i i i ; t l ion services franchises. Wh i l e  this m;iy 1.c corrccl ,  ;ind we have not done a staic-by- 

bl : l tc  survey. l i m e  Warner's e,x(;iiiiplcs woiiltl sc'cni to i i d I c a l e  the opposite. The New Y o r k  and  

t \ r i / o n a  sl; i lr~lcs c i lcd by A O I .  ' l ' i tnc W x n c r  do not ~ 1 ~ 1 1 1 ~ t l l y  prohibil ti-nnchising of i n fo rmat ion  

scrvice providers ~ Ihcy arc n i c r t l y  s i lcn l  011 the suhjeci. ' Ihi ls. I l iose IWO slnhilcs sjrnply do not 

iuppori lhe  proposii l ioi i I r  \ \h ic l i  thcy ;ire cited 

I 1 5  The Michigiin sli~tt~te. rccently passed by the IcgIsl;it~ii~c. i s  not effect ive unlil 

No ic i t ibc r  o f  this year. i i i i d  i x  curi~ently tinder C'onslit i i l ionii l  rev icw by the M ich igan  Supreme 

( 'oi i r l  l i t  m y  case. AOI.  Tirue Warner's po in l  siippofls our argiinient ~ h n t  absrnt a slate Inw 

plohihirion. Iuc;iI guvernrnents can I'r;riicliisc in f o r m i l i o n  scrvice providers. 



cwlt inicr . \ t ' I \  IC< rcquireinenls, and the ('ommission stcifl has noted [he pnssihilily thnl local 

; i i i I l iori ly i s  Iprcciiiple(l."' I f  lieetl by the (:nmniission froni direcl local regulation of cable 

i~io(leIr1 service. thr ncxl step wIll be for operators tn cla im that other e x i s l i n g  franchise and l o c a l  

C O ~ C  provisions ~ c ~ c i i  provisions tlc;iling will1 laci l i l ies ~~ do not apply 10 cab le  inotlcni s e n k c .  



St, I h a l .  l'or eu;imple. IK\V construclion 1Ii:il i s  xser lct l  Io be rclalecl lo  cablc tnot lem service will 

hc c l i t i t t t c i l  IO hc hcyniid loc:iI oversight ;iiid i l isptxlion. Such aitctnpis to ; ivoit l  :ill Ioc;tl control 

o v c r  l ' x i l i t i e s  iisecl to dclivcr c;tblc tno(leni service would be unreitsonable i n  lighi of.Ihe 

;~rgi imci i~s tria~le hy tlic inilusiry i n  l l i i 5  proceeding ~ hut the possibility i s  i icar term. 

111 light of llic nii i l i iplc srrviccs IC) he provided over the cable syslern, local goveninients 

wi l l  Ii:ice 10 c~igi igc in  :itltlitional occrsight, not less, 10 ascerlain whethcr work iii the right-of- 

way i s  related IO ~ I i u  provision UT trxl i l ionit l  ciihle scrvice covered under lhc franchise irgreerncnl, 

or uhcther l l ic  work i s  rel;i lcd~Io l l ic  provision of InIcrneI services, and whelhcr I l i a1  work is 

pctmit l td u d c r  the Icrnis of any csisting ;igrcctnent. By removing cable niodcrn serv ice from 

Ihc c i s l i ng  ci ihlc franchising pmccss, the Cornmission might even f w c e  change5 i n  Ihc 

constniclion permitting process iincl t i e m  rcqiiircinents for information froin 11ie operator on the 

n t u l  lrrr ;ind purpose ol'cacli i icw i i i l i i is ion into lhe right-of-way. For iiistancc. c;ihlc upgrades 

that include Inlcrnel scrbicc lacilitics ( i  <>. p o w r  boxes, etc.) fall outside ex is t ing i i i les a n d  

coiilrxts. S o  long as c.cible mcdcin servicr w;is a cahlc service, this was not ; r n  issiie. 

In  siiiiiiiiary, il is simplistic ;ind ultirnatcly l i ~ l s c  to  assert that exisling cublc frnnchiscs are 

;ill that is ncrcletl lo ( leal  wilh i he  Icgitiiniitc concerns o f  l o c a l  governments rcI;iIcel to ciiblt. 

V. ItE(~;ULA'l'ION O F  CALILli. MODEM SEHVI<:E IS CONSIST-EN'I WITII 
EXPRESS PROVISIONS O F  THE CARLF, ACT. 

While most of  he i i icluslry's :irgurncnls arc addressed in sections 1-11 ;ibovc, il bears 

emphasizing t h i t  thc industry ignores the 1:1ct that the plain language o f  the Cahlc A c t  does not 

prohibit regulation cilnoii-cahlc scrvices csccpt i n  very specific areiis. What the industry lids 10 

conlroril arc Ihc provisions tha t  aiilhorize rcgulalion otnon-cable services. 'I'hesr iiiclutle 47  

1J.S C'.  $5 541(d)( 11. SJ?(b), 542(h), .544(h)( I); 546(c)(l)(R), 551, 552, ntld 554. SCY ALOAP's  



(2. T h e  C'oniniission i s  Not the I'roptr Forum for Atldrcssing the lssiic o1'Past 
Few. 



: iulhority i s  severely l i i i i i tc t l .  Thcre i s  [io probision o l the  Act that says tha t  the C:nininission c;ln 

rrpii l i i lc ci l l icr c ~ i h l e  niodt~i i i  scrvicc rates or t'raiichise l c c s ~  'rhus. i t  i s  d i f f ic i i l t  Io see h o w  Ihe 

( ' o i i i i i i i ~ s i ~ m ' s  ancil lary ai i lhori ly co i i ld  ht. used to rc'iicli 0111 and address the inalter of reliin(ls. I I 9  

I (IC ( ' on i i n i ss iw  \vnuld not hc lilling in gaps in the regulatory schcme ~ il woultl be creating n 

rcsii latory \chrine 'l'his i s  cspcciirlly s o  i i i  t l ic l i c e  of' the exist ing state law i loclrincs. I f  on ly  

IL.tlcr;il Ia \v  were i inplicaletl, the :irgiimcrit !hilt tlic ( 'ommiss ion  can bar repayment would he 

WGIL c l i o i~p l i  ~~ but n l w n  state la\\' atldresscs the issi ie and ('ongrcss has not g ivcn Ihc 

iuthorily, airy atlcinpt t o  apply l ' i t le  1 must f:iil. Wh i l e  we agrce that loc;il 

:ovcriiiiicnts iinJ !he i n t l u t r y  h a v e  tlctknses against tlic rcpnymenl  of post fees, this is ;in isstie 

tliilt can only he decided tin ;I cilsc-by-cxe basis, i x i l l i  rclcrence l o  ihe t r n n s  ni id effcct ivc dale of 

c:icti trrmchisc. 

11. b1:iny Loc;rI (iovcrninrnts A r c  I l a r r r d  by 'l'heir Stafc Consfitutions F r o m  
I<ep;iy rnent. 

Most slate consl i t i i l ions contain ";iiili~donalion" c h i s e s  tha t  limit the recovery of past 

paymenis in;ide IO a loc;il go>cniinent. A n y  rcp;iyrneiit by 3 local govenunent of franchise fees 

~ ~ r i i l ~ l  he considcrcd :in unlawful giit i i i itler t hew  Ivobisioris. Although the p r l i c u l ; i r  language 

wries I roni  slate to stiitc, these probisions gciicr;illy inake i t  i incoiistitutional for lncal 

govcimncnts IU imkc gills ofmoiiey c)r prclperly to i i lclivit1u;ils OJ corporations in all but very 

i i i irrow circuiiistriiices. usual ly i n i o l v i n g  soci:il wcll'are progrmns. See, e . g ,  Anr .  Const. art. 1x. 
4 7; I\.ltl ('onsi. art. 111, 34: 111. ( 'onst. iirt. V111. 4 I(a); Wash. Const. art. V111, 4 7.  The 

Wiishiiigtnii provision is  represcnt;itive: 

11'1 
.);.I,. c g , (~ ' (  ' /,,f. 693 t: 2tl ;it 2 I I (authority over i i i tcs  l i i r  customer premises equipment 

Iiniilccl)~ 

i 7  
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'I l k  ( ' o ~ i ~ i ~ i i s s i o i i ' s  purpose and rnission i i i i i ~ t  be i o  t i i r ihcr consumers' interests in  

i i i r i ikrn sciwiccs, I ' i i r l y  pr iced and G i r l y  delivered 'This is Ihe siiiiic purpose i i i i d  in ission of loca l  

I r :~~ ic . I i i s r  i i i i ihor i i ics  

As LYC d i m i s s t d  in  t)ur in i i ia l  coinmciits, the Chblc Aci cvprcssly al lows locirl 

yciveri i i i ic i i~s to impii.;e ci is ioincr scrvicc reqi i i rcmei i ts 011 cable operators ;Inti ;idopt p r ivacy  

rules. \%ilhoiii rclcrcnce to tlic scrviccs they prov ide.  For i l s  pari, the C'oniniissiori atloptetl no 

rcgtil;itiims 1 1 ~ 1  protecl cunsiimcrs siihscribing to  c:ihlc modem scrviccs. 'l.li is sys i rm works 

I here I S  iio i iccd t c i  look elsewhere: (.'ongress has chosen i o  a l l o w  loc;il governments lo address 

ciisioincr scw icc  ; i i rd priv;icy issues rcl;i\ctl to cable modcrn service, ; i r d  the Commiss ion has not 

i i i l e rk re t l  i n  thiii decision to d;iic. ~ l ' l i e r e  iirc go id  Icgal and pc)licy reiisons l o r  l l i e  Commiss ion 

cont in i i j i ig  to rc\pcct nntl preserve local ~ r t i i l i o r i t y  over  customer service iiiid pr ivacy 

,\. 

'The intliiairy clainis Ih;it I ' i t le V I  cusiomer servicc siandiirds only apply io cable service, 

Tlic Ahstnee of Cornpe l i t i on  Kequires Rcgu la l ion .  

i 20 
i jot  cahle i i iodeni service. i i i id that cvrnpei i t ion wil l drive good c ~ ~ s i o r n c r  st.r\jicc 

Inngtiagc (it the ('nhlc Act siaies oiherwisc. i21 Rcirsons io dist inguish bciwrcn cable iiiodcrn 

scrvicc and cable scrvicc ~ 1 ~ i i i . 1  i i ist i ry b i r ik ing a11 cable modem cusioincr service regulation 

lhe  
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2 Loc(il Frl/fichI,s;t7,q / I  ulhoritic2.c ;\ius/ / l c i w  A7//horiry To :1ddrc.y.T (' ,~,r/onlcr 
Srtb-ict, ; l h i ~ . ~ ~ ~ , s .  

/ZI ~\l,Oi\l) n o t c t l  i n  i ts  initial cciinnicnls at  16-10. ciible rnotlcm and cable services are 

iiitt.gratctl iii l l i e  eyes ofilie coinsi~~nier. ;i i icI  it i s  iiiiporliini t l i i i t  ilic wnsi in icrs d t h i s  new service 

I I ; I W  conl~itlcnce that IIicir concerns will be atldressetl i n  i i  tinncly fashion 

i:x I lit. intliislry lorils i l s  ci~stoiiirr scrvicc in i l s  coii i inciiIs, but Iocii l govcrmnents can 

;iItcst IO l l i c  liict ih;it cable niodcin cLisIonicr service I S  ii continuing problem. l.oc;il governments 

:irc n o \ v  rrcciving complaints about c;iblc iiiodciii scrTice. ;ind llnvc cvcry reason 1 0  expcct this lo 

~ ( i i i t i i i ~ i c ~  ,Sw A I  .OAI '  C'ornmciils ;it 17: Si iowclen Lerrer. (~'oiisiimcrs arc tariiing t o  locnl 

g o v c t i i ~ i ~ c i i ~ s  :is thc obvious rcgulalor in large par1 tl i ic lo the bLiiitlling o f  cable ;ind cable inodein 

Imlcctl, consii incrs wliv turn Io the  < '~~t i i in ission arc ccnl back lo their local 

~ .~v . c r i i i ne~ i t  ,Sw Snowden I .ettcr. 1.ocal st;intlar~ls aclually provide ;I salkty net for those 

coiis~itncrs, prrivitling consiitiiers :issiiriiiicc thal i l l h e y  pay l l ic expense o f  obtaining broadband, 

thcy \ \ i l l  i~t,ccivc rel iable service fi lr Ihc nicliicy. 'T'hal iissiir;itice ;iIIiiws the indusiry lo grow. 

I Iic inclustry may prctcr avoitling rcgulalion. c v r n  where there i s  i n o  effect ive compctjlion. Rut 

11i:i1 t l i sc l l ) l i i ie  w i l l  :ictiiaily help !he inai~hct by promoting subscriber confidence. W i ~ h o u l  it, 

ciihlc opcra1ors n iay  mnxjnni/,c their  protits ~ hut Iliai i s  1101 lhe 5;inie thing ns maximizing thc 

u l i l i t j  o f t l i e  eiitirc niarkel. 
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H. 1'riv:icy Rules Under 9: 631 Do ,\pply to Cahle Motleni Service. 

I Iiow inJuslry coinmcnlcrs t t n t  atldress Ihe issue admit that  lhe priv:icy restraints in 

I ill Scction 03 1 c i o  :ipply Io c;iblc niodci i i  service, as i t  c o n l i t i i t c s  :in "nllicr service." 

industry c o ~ i i ~ r i c i i l e r ~  ask Ihe Cominission to forbear from such rcgulalion, iii l l ie name of 

rcgul;ilory parily. 

03I(g), which <t;itcs that "[n]othiirg i n  this title shall be construed Io prohibit m ~ y  stale or any 

franchising aiitliorily l'rom ciiacling or entorciiig l i i \vs consistent \ v i l l i  l l i i s  scction for the 

proleclioii oi subscriber privacy." 

t h t  

I l l  Some conrrncnlcrs ;iIso scek prcciiiption 0 1  Ioc;ll auihority, despite Section 

I"or e.c;iniple. :\7&7' ;r>ks the Commissivn to preeinpt ihe privacy provisions o f  Seatlle's 

C ' a l ~ l c  C'utoincr l l i l l of Righlr."' 'I'hat ordinance i s  designed to conform to leclcral law by 
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C'ONC.'l,llSlON 

I he C'oti i inission h;is dccit lcd th;it cable ttioclciii service nntl cable service are mut t lo l ly  

cxclituivc. ' l 'hi it dec is ion  l i i is  conscq~ ic i i ccs~  C'ongr 

~ ' o i i s ~ i ~ i t ~ I c ~ n a l  pr inciples r; inging f r o m  Fi f th  i\mcii~lmcnt property rights to {he  basic fcetlcrnl 

\tr i ictitre o f  ou r  govcrnnicr i i .  I-hcsc pr inciples rct l i i i rc 1h;tt local  author i ty  manage i l s  rcal 

property and ()blain cnmpensal ion with respect to I l s  iisc. Providers of in format ion scrvices (lo 

n o t  gct :I lrce p x s  ;irottnd lht: C'nnsti l i t l ioti, lideriil ;iid stale law. l.ocal governincitts would 

prclcr Ihc lcgal ccrliiinty otcahlc  i i iodc i i i  service ;IS :I cnblc service. The Coin in iss ion Iins 

chosen otl icrwisc. N o w  lhe only way IO prcscrve 2nd pro lcc l  Iocii l aulhori ly i n  Ihc wake of the 

1kcI;ir;ttiiry I<iiliiig is i o  r e c o g n i x  Ihat c;iblc t i i odc t i i  sc i~v icc has no  special pr iv i leges and is  

pttblic property Ihc pub l i c  ir ights-of-way 

A I , O A P  rcspccIl'iiIIy urges the C'otiiniIssioii lo rcfr; i in l ro tn  any  act ion that would affect 

luc;il ; iuthortly over  cable rnotlcin scrvicus. 

Jo!,epli Vaii I ln lon  
b l ; i ~ thcw  (1. i \ incs 
I Io l l y  1.. Saurer 
b l i l l c r  k V a n  Falon, I'.I..I..c. 

Suite 1000 
I I S.5 ( 'orinecticul Avcnue, N.W. 
W;ishiiiglnti, D C .  20036-4306 
202-785-0000 

Augllsl 6, 2002 
I ' ! 0 I \ \  ,\ t IO I y,, I I V  )(  
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S U M M A R Y  OF CTC REPORT & SUPPI,EMENTAL WPORT 
\ttached as Exhibit C, .AL,OAP Comments & Exhihit D, AI ,OAP Reply, CS Docket No. 02-52 

Antli-cw ~\l'llci-liitcli~ l'li.[).. P.E. ,  and David Randolph, P.C. arc principal cngincers at 

( ' i i luii ibia TcIcc~imntiinications C'otporation. an cnginccriitg f irm that specialircs iii advising 

loca l  govetnnients in cable lclcvision and othcr communications-related matters. The firm i s  a 

I c d i n g  expert in the dcs i y i  of inslilutional networks and cahlc television technology generally. 

DI.. Rttlerbach and Mr. Randolplt prepared. ' T h e  [mpaci of Cable Modeni Service on  thc 
.. 

l ' i i l i l ic lCiglil-ol~W;i!. .Itine 2002 ( the  "C'TC' Repurl"). attached as Exhibit G LCI h e  ALOAP 

( 'Iriiinienls. To!- tl ic p~irposc ol'illustrating tlic diffcrcnces in  network architecture belween a cable 

\ci~\;ice-oiily syslcii i  and ii systei i i  tlesiyiied and  built to pmvide cahlc tiiodcni services as well as 

\ ideo serl'iccs. DI-. hI'llerb;~cli and Mr. Randolph reviewed the indtisiry's assertions regarding 

I-iylit-of-way hili-dens its pi-esentecl in the ini i ial coininelit round lo prepare a supplcmcntal report 

( rC' l 'C Supplcincnial  Report"). atlaclied as Exhibit I) to the Al.OAf' Kcply C'ommenls. 

~I ' I i c  C ' T C '  Report concludes that "cable nlodcm service burdens ihc ptiblic right-of-way 

~ i g i i i l i c a n t l y  mol-c h i i n  (lees \)idco-oiily cable service. bccausc mode111 sewice I-cqtiircs a far 

i i iorc claborak cable systcin than docs video. 

Iii.ovidc cable niodciii sci-\.icc ofien reqiiires installation of additional and significantly larger 

pcr\tici' supplies and electronic equipment cabincts. In addition. in order to provide adcquate 

iipsti'eani capacity toi. ion-cable services, the operator will typically install inore nodes, and 

iniorc fiber. 

.. Among olhct- things: upgrading cable systcins to 

Tlic C'I'C Repoi-t concludes lliat cable moden1 systems ai-c tlii'ierent horn cable-only 

,! htciiis, impose ycittci- hiirdciis 011 local governments and make more cxlensive use ol'public 

l~i~opcrtq. Lkgini i i t ig in ~ l i c  1 9 0 0 - s  and conliriiling today, cable operators ha\#c engaged i n  

cxlcnsivc construction in  thc public rights-of-way as they have upgradcd their systems so (hey 

cou ld  provide cah l r  modciii services. Tlic CTC Report noics tliat notic of this extensive 

CoiisIrtictioti w o t ~ l d  l ie ncccssary simply to providc video-only services. 

In pi'epat-iiig t l ie  C ' ~ l ( '  Supplemenial Report. lhc autliors reviewed the industry's 

. is ic t .~ io i is  regal-ding i-iylit-oll\cay hili-dens. Thc CTC Supplciiientcil Report poiiils o ~ i t  that  in  

.iililiIion to tlic Ihtirdciis ;irlsing ottt ofdirfercnces in ciigineel-ilig desiyn pointed out in their initial 



i-c'purl, cablc modem service imposes another, very extensivc additional burden on the rights-of- 

!!'ii:~: [he need to install conduit 10 prolect liber optic cable. The coaxial cablc used i n  traditional 

ci ih lc systems citn he buried directly in the ground ~ hut operators niust replace much of  that 

coc i x ia l  cablc \v i l l i  tihci- optic cahle when they upgrade their systems to provide cablc iniodcm 

i c i n  ice. Thiis. there conliiitic to he \ w y  basic and signiIicant difrcrcnces between the burdens 

v i iposcd hy t h e  coi isl i~t ic~ioi i  o r i i  viclco-only coaxial cahlc syslem. i inc l  a libel- oplic cablc system 

I ~ ~ p i h l c  nf -p i -ov id i i iz  c:ihIc niodcni arid hi-oadhand scI.vice. 

Finally. I h e  t \ \ o  CT(' rcporls deal only with Ihe cuncnt practices in tlic industry. They do 

I K I I  spcculalc about possible future needs 01- changes in practices. If current systems prove 

i i ia t lqua~e.  or ifgrealei. deiiiiind for cahle modem service does develop in the future, the 

I cplacctncnl faci l i t ies \$'ill place additional burden on the rights-of-way. For cxample, if the 

loiig-sotigln~ "ltillci. app" C\/CI' ari.i\ cs. tipstream bandh idth needs could increase sharply, 

i rq i i i r ing tlic consliwction o f  atltlitional nodes and hubs and even additional s i na l l  Iieadends. 

I l i i i  w o ~ i l d  not be Lhc case w i t h  i i  video-only systeni. Finally, cahlc operators traditionally 

\ ~c'\vt.d their scr\,icc as only ii I-csidential scrvice, and oftcn do not cxtcnd their networks deep 

11iio huslncss districts. Bur small businesses l i i i vc  hecomc ii growing rnarkct for cable modcnn 

,\VI.\ ice ~ and this irequires estcntling netwporks into parts of  coniiinunilies that often were not 

i i ~ i . i c t  by t i x i t i on i i l  vitleo iictwoi-lis. 

I 

' Cnhlc operators have anticipalcd this problem to some degree, by designing and building 
..\calahlc" IietworIis thal a l l o w  fiir relativcly easy expansion o f  bandwidth. Bu t  i f t l i i s  is not 
done, new nodes i l ~ n c l  othcr equipment may be required in  the rights-of-way. .Sw. c.g. E. 
Scliwcitcr. .I. Tinol, . I .  DoblcgtsL. -'Scalable Architectures that Break the  Baiitlwidth Barrier for 
l)ipii:il Scr\,ices." I'roceedings Mantial. Cable TEC Expo ( lune 08), a t  235-30. And even a 
sc.;ilinhle nctwork w i l l  I I ; I \ > C  lhniid\\idtli l imits which may he exceeded if deinand reaches 
ii i i i in~icipatctl Ic\ ,e ls.  

I .  Yarsho. --L!nlocl<ing the I"tiII I'otcntial ol'HFC Networks wi th  Intcgrated IP  Broadband 
huvices. I'rocccdings Mantial. C'able 'WC' kxpo 2001 (May 2001 ). at 179. '.Small and Medium 
lhiisincss ( 5  to IO0 employees) ~ ' 1 1 1  represent a significant Inarltet opportunity for broadbatld 
wI'\ ice pro\ iders . . . IC lablc i s  well positioned lo serve this segment wit11 2, wide array of new 
%wiccs  . . . .  Ct~l' i-enl and ftltUre ~IlterIlt?t /\pplications and scrvice.s wi l l  continue to STreSS the 
lpt-ohiibilitics ol'1(1day's hroadband networking." I t l .  at 179-80. 

.. 



SUMMARY OF ED WHITELAW ECONOMIC REPORT 
Attachcd a\  Exhihit C to ALOAP Reply Comments, CS Docket No. 02-52 

Attached ;is Exhibit C lo llic A L O A P  Reply Coinincnts is ( l ie Declaration and Curriculum 

\ ' i i i i c  of Et1 Wliilcl;i\t ( h e  "Wl i i ic lan Report'.). Dr. Whilclaw holds a P1i.D. iii Economics froin 

\,I l'r and is President o f  ECONorlhwest, an ccoiiomics consultin& h i .  

The Wliikla\\# Repoi-I cxplains that cven if a cahlc inodein service provider is alrcady 

p;t> ing a fce based oil its re \mt ics  froiii providing cable scrvice, economic principles require that 

IIIZ provitlct. pay i l i i  additioual ;tinotint, to rcflcct the additional valuc to the providcr of the 

.i~I~iitional use it is maliing ol'llic irights-of-\cay. Not charzing a fce would distoi-t economic 

iiicciilives and, from ~ l i c  point ol '\~ic\v of society, Icad lo ovcrconsuinption or oll iei. wastcful and 

iiicfticient tiscs of i l ic  riglit-ollway. 

Souiid cconoiiiics concludcs the socictal point of view should control. A cable operator 

inlay be using the rislii-of-way very etficicnlly froin its ow11 perspective ~ i.e., at low direct cost 

to [ l ie  cable opet'ator ~ but that use may at the same time he wasteful from thc point of view of 

oil ici. potential LISCI-s, or tlic st i i i i  total of all users. 

Any tisc hy a scrvicc pro\.itler imposes costs on others, including not only the costs of 

irepairins Lhc roadbcd, but  less langihle costs such iis traffic delays. Incfficient usc by one 

111 ovitlei- may also impose additional costs 011 othcr right-of-way users, through unnecessary 

make-ready. dcsign, modificatioii, and repair costs. The cable operator may hc providing many 

,tin ices and ~isiiig tlic iriglit-of-w;iy very prolitably -~ but it'it i s  iiot paying fair niarket value for 

111;it usc. society :is wliolc may Oc worse ofC 


